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CHANGES IN ONTARIO 
FAMILY LAW 


Family law in Ontario has 
recently undergone significant 
reforms which may profoundly 
affect the lives of many fami- 
lies in this province. The 
changes are contained in the 
Family Law Act, 1986 and the 
Support and Custody Orders 
Enforcement Act, 1985. The 
Family Law Act legally acknow- 
ledges for the first time that 
marriage is an economic as well 
as a social and emotional part- 
nership. The Support and Cus- 
tody Orders Enforcement Act 
provides improved methods of 
enforcing support and custody 
orders. 

This booklet, prepared by 
the Ministry of the Attorney 
General of Ontario, is intended 
to explain the changes under 
the Family Law Act. 

It examines the develop- 
ments in family law under five 
general categories: 
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While this booklet attempts 
to answer some of the most 
common questions about fam- 
ily law in Ontario, it is not an 
official text and does not deal 
with all aspects of the legisla- 
tion. It should not be consid- 
ered a substitute for legal 
advice on a particular 
situation facing a family or indi- 
vidual. If you require more 
detailed information on your 
specific situation, you should 
seek legal advice from a lawyer. 
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PART I 
DIVISION OF PROPERTY 


Under previous legislation, 
each spouse was provided with 
equal rights to all family assets. 
This meant that property the 
spouses normally owned and 
used as a family, like their 
home, furniture and vehicles, 
were divided equally between 
spouses. But assets such as 
pensions, Registered Retire- 
ments Savings Plans (RRSPs) 
or stocks and bonds were not 
equally divided because they 
were not considered to be fam- 
ily property. They were 
retained by the spouse who had 
legal ownership over them, 
unless the other spouse could 
prove that he or she made a 
direct financial contribution to 
their acquisition. 

These rules often resulted 
in unfairness. For example, a 
couple might have owned a 
small home, furniture, a mod- 
est car, and other family assets. 
But the income-earning spouse 
would have also been able to 
accumulate securities, savings, 
RRSPs and other non-family 
assets in his or her own name. 
Because the non-family assets 
did not have to be divided 
between spouses, the spouse 
who did not earn an income 
was often left with significantly 
less than his or her partner 
when the marriage broke up. 
It was unfair that one spouse 
could leave the marriage with 
the bulk of the assets earned 
during the marriage while the 
other spouse got only a share 
of assets commonly used by 
the family. This was particu- 
larly unacceptable if one 
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spouse had given up ajob ora 
career opportunity to stay in 
the home or raise children. 

In addition, property divi- 
sion rules under the old legis- 
lation only applied if the 
spouses separated or divorced. 
It did not give a widow or wid- 
ower any protection should the 
other spouse die, leaving the 
surviving spouse little property 
or no support in a will. 

The Family Law Act, 1986 
attempts to redress these and 
other instances of unfairness. 


HOW DOES THE FAMILY 
LAW ACT ENSURE MORE 
EQUITABLE DIVISION OF 
PROPERTY? 


To ensure that the value of 
property acquired during the 
course of a marriage is divided 
equally, the Family Law Act 
makes no distinction between 
family and non-family assets. 
Spouses are now entitled to 
share the value of everything 
acquired during the marriage, 
whether the marriage ends by 
separation, divorce or death. 


IS EVERYONE IN ONTARIO 
AUTOMATICALLY COVERED 
BY THE NEW RULES ON 
PROPERTY DIVISION? 


The new rules apply to all 
legally married people whether 
they were wed before or after 
the act came into force on 
March 1, 1986. 

Those persons not affected 
by the new property division 


2] rules are those who are not 
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legally married. The new rules 
do not apply to circumstances 
sometimes referred to as com- 
mon law relationships. 

In addition, spouses will not 
be affected by these provisions 
if they have received a final 
judgement of the court on divi- 
sion of property or if they have 
signed a separation agreement 
regarding the division of their 
property before June 4, 1985. 

If a spouse has died, the sur- 
viving partner will only be 
affected by the new act’s prop- 
erty division rules if the 
deceased died after March 1, 
1986. 


HOW DOES THE ACT 


DIVIDE PROPERTY? 


The act does not divide prop- 


erty, but rather it attempts to 
divide the value of the prop- 
erty. In general, the act strives 
to divide equally the value of 
everything acquired by the 
spouses during the marriage. 
Instead of dividing the assets, 
like cars and furniture, each 
spouse is entitled to half the 
total net value of the marriage 
assets. If one spouse’s assets 
are more valuable, he or she 
must compensate the other 
spouse, by way of an “equaliz- 
ing payment”. The court will 
decide exactly how this will be 
carried out. 


WHAT KINDS OF PROPERTY 


ARE SUBJECT TO DIVISION 
BETWEEN SPOUSES? 


All property owned by either 


un 
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spouse individually or by both 
spouses together, regardless of 
location of the property in the 
world, is considered within the 
meaning of the act and there- 
fore its value must be divided. 
This may include businesses, 
farms, pensions, savings, 
RRSPs, furniture, cottages, and 
so on, regardless of the way in 
which they were acquired or 
in whose name they were 
acquired. There are, however, 
certain limited exceptions, and 
the matrimonial home has spe- 
cial status within the scheme 
of division. 


WHAT TYPES OF PROPERTY 


DOES THE ACT EXEMPT 
FROM DIVISION? 


a  ———— 


‘The value of the following 


types of property are not sub- 

ject to division between the 

spouses provided they are 
owned as of the date of separa- 
tion, the date of divorce or, in 
the case of death, the day 
before the spouse has died: 

CJ the value of property owned 
by a spouse before the date 
of the marriage; 

CJ the value of gifts or inheri- 
tances a spouse received 
from a third person; 

LJ income earned from gifts or 
inheritances from a third 
person after the date of the 
marriage, if the person who 
made the gift or provided 
the inheritance specifically 
stated that the income from 
it was not to be shared with 
the recipient’s spouse; 

Ll] a court award for damages 
or aright to damages for per- 





sonal injuries, nervous 
shock, mental distress or 
loss of guidance, care and 
companionship; 

LJ the proceeds, or a right to 
proceeds, from a life insur- 
ance policy that were paid 
to a spouse upon the death 
of a life-insured person; 

LJ any property into which the 
above items could be traced. 
If, for example, a spouse 
inherited $10,000 and put 
the money into Canada Sav- 
ings Bonds and then sepa- 
rated from his or her spouse, 
the spouse would not have 
to share the value of the 
Canada Savings Bonds as 
they can be directly traced 
to the original inheritance; 

LJ any property that both 
spouses had previously 
agreed, by way of contract, 
was not to be included in 
the division of property. 


| WHY DOES THE 


MATRIMONIAL HOME HAVE 
SPECIAL STATUS? 


The matrimonial home is given 


special protection under law 
because it is often the largest 
and most important asset 
owned by spouses, and is spe- 
cial because it often forms the 
centre of the family’s life. The 
matrimonial home is always 
brought into calculations of net 
family property. For example, 
if the matrimonial home was 
inherited, or was purchased 
with damages awarded for inju- 
ries suffered in a car accident 
it would still be brought into 
the calculation of the family 
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property value. If one spouse 
inherited money and used it to 
pay down the mortgage on the 
family home, for example, no 
exception or credit will be 
made for the inheritance, and 
the full value of the home will 
ultimately be divided. Simi- 
larly, if one spouse receives 
damages from a car accident, 
and uses the money to reno- 
vate the matrimonial home’s 
kitchen, no special credit is 
given for the use of the dam- 
ages from the car accident, and 
the full value of the home will 
be divided. See page II for 
more information on the 
matrimonial home. 


CAN A JUDGE ORDER THAT 


THE VALUE OF FAMILY 
ASSETS NOT BE SHARED 
EQUALLY? 


If an equal division of the value 


of property is deemed unac- 

ceptable by the courts, the 

court can order at the request 
of a spouse that the value of 
the property not be divided 
equally. However, the court 
may only order this unequal 
division in certain limited 
circumstances. They are as 
follows: 

CJ if there was a failure by a 
spouse to disclose debts or 
other liabilities at the begin- 
ning of the marriage; 

_] if a spouse has recklessly or 
in bad faith incurred debts 
or other liabilities, and then 
claims them to reduce net 
family property; 

CJ if a spouse declares gifts 
from the other spouse as 


part of his or her own net 
family property; 

_] if a spouse intentionally or 
recklessly depletes his or 
her net family property; 

_] if a spouse would receive a 
disproportionately large 
entitlement considering 
that the individuals have 
lived together less than five 
years; 

LJ if one spouse incurs dispro- 
portionately more debts or 
other family liabilities than 
the other for support of the 
family; 

LJ if there is a written agree- 
ment between the spouses 
other than a “domestic con- 
tract” (see page 17); 

(J if there is any other 
circumstance relating to the 
acquisition, disposition, 
preservation, maintenance, 
or improvement of property 
that suggests to the court 
that an equal division would 
be unconscionable. 
However, the court will only 

make such an order for an 

unequal division if one of these 
limited circumstances exists 
and if the equal division would 
be unconscionable. 


HOW IS THE CALCULATION 
FOR THE DIVISION OF 
PROPERTY DONE? 


1. Each spouse must calculate 
the value of his or her family 
property by adding up the 
value of all property that he or 
she owned on the date of sepa- 
ration or death. 

2. Debts and liabilities that 
existed at the time of separa- 


tion should be deducted from 
this amount. The difference 
will be the approximate net 
value of property owned by the 
spouse on the date of the 
separation. 

3. The spouse then adds up 
the value of all property 
brought into the marriage. 
Debts and liabilities that 
existed on the date the mar- 
riage began should be deducted 
from that amount. The differ- 
ence will be the net value of 
property owned by the spouse 
on the date of marriage. 

4. Next, the spouse deducts the 
net value of property owned 
at the date of marriage from 
the net value of property owned 
at the date of separation. The 
difference in these amounts 
will show any increase in the 
value of property owned or 
acquired throughout the 
marriage. 

5. As a last step, a spouse de- 
ducts the value of any property 
included in the calculations 


that qualifies as one of the 
limited exceptions. 

The result of this calcula- 
tion is a spouse’s net family 
property. The spouse with the 
lower net family property value 
deducts it from the net family 
property value of the spouse 
with the higher figure, and is 
then entitled to half the differ- 
ence between the two figures. 
The payment of the difference 
is known as the equalizing pay- 
ment. This ensures that each 
spouse leaves the marriage 
with exactly the same value of 
family property, in addition to 
any assets that were exempt 
from sharing (if any), like gifts 
or inheritances. 

If a spouse has a negative 
value because of debts and lia- 
bilities exceeding the value of 
assets, then that spouse’s net 
property value is zero. 

Following is an example of 
how the calculation could be 
used in the case of one theo- 
retical couple. 


ONE EXAMPLE OF CALCULATING DIVISION OF PROPERTY 


Spouse A Spouse B 
Total amount of property owned at the time of separation $47,000 $12,000 
Total debts and liabilities at the time of separation —$ 8,000 —$ 2,000 
Total value of property at the time of separation = $39,000 =$10,000 
Total amount of property owned at the start of marriage $22,000 $ 7,000 
Total debts and liabilities at the start of the marriage —$ 4,000 —$ 1,000 
Total value of property at the start of marriage = $18,000 =$ 6,000 
Increase in value of property during the marriage $39,000 $10,000 

— $18,000 —$ 6,000 

= $21,000 =$ 4,000 
Inheritance (an exception) —$ 4,000 
Proceeds from life insurance policy when mother died (an exception) —$ 2,000 
Net Family Property Value =$17,000 =§ 2,000 





Spouse B deducts Net Family Property Value from that of Spouse A and is entitled to half the difference: 


$17,000 
—§ 2,000 
= $15,000 
x 50% 


6 =$ 7,500 = Equalization Payment to Spouse B in addition to keeping $2,000 insurance policy proceeds. 
AE A US sar Mae a Se a aba ha is ed em ea 





WHEN MUST THESE 
CALCULATIONS BE DONE? 


The calculation of net family 
property is generally done 
when a couple separates, 
divorces or when one spouse 
dies. If a couple separates but 
does not divorce, the calcula- 
tions are done as of the date of 
separation. This date, for the 
purposes of the calculation, is 
known as the valuation date. If 
more than one of these events 
occur, for example, the couple 
separates one year and divorces 
the next, the earlier date is 
used as the valuation date. 


HOW IS FINANCIAL 
INFORMATION EXCHANGED 
TO ENABLE SPOUSES TO 
DO THE CALCULATIONS? 


The Family Law Act requires 
that each spouse deliver to the 
other a statement under oath 
disclosing his or her full 
financial situation. This state- 
ment must include: 

a) the spouse’s property, 
debts and other liabilities, 
as of: 

LJ the date of the 
marriage, 

LJ the valuation date, and 

LJ the date of the 
statement; 

b) any deductions that the 
spouse claims under the 
definition of “net family 
property’; 

c) any exclusions that the 
spouse claims, and 
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HOW IS THE EQUALIZING 


d) all property that the 
spouse disposed of 
during the two years 
immediately preceding 
the making of the state- 
ment, or during the mar- 
riage, whichever period is 
shorter. 


BAD, WITHIN THE 
MARRIAGE HAVE ANY 
BEARING ON THE DIVISION 
OF PROPERTY? 


Conduct is irrelevant to the 


division of property value. 
However, the bad conduct of a 
spouse may be relevant to the 
obligation to provide support. 
(For more information on sup- 
port, see page 14.) 


PAYMENT MADE? 


An equalizing payment is a 


debt like any other, and must 
be paid. It may be paid by a 
lump sum or other form of 
payment. Property, a share of 
business profits, shares in a 
company or even a mortgage 
can be an acceptable settle- 
ment if cash is not available. 
The court can also order that 
property be transferred to, put 
in trust for or vested in a 
spouse in order to satisfy an 
entitlement to an equalizing 
payment. 





TO MAKE AN EQUALIZING 
PAYMENT SERIOUSLY 
JEOPARDIZES THE 
OPERATION OF A BUSINESS 
OR A FARM? 


If an immediate payment of the 


equalization amount would 
seriously impair the operation 
of a business or farm, the court 
may order a spouse to pay a 
share of the profits of the busi- 
ness or farm, and, if the busi- 
ness or farm is incorporated, 
order that the spouse transfer 
or have the corporation issue 
to the entitled spouse shares 
in the corporation. If neces- 
sary to avoid hardship, the 
court can permit the spouse 
obliged to make the equalizing 
payment to defer it over as 
many as ten years, but no more 
than ten years. 


HOW CAN THE VALUE OF 


FAMILY PROPERTY BE 
PROTECTED WHILE THE 
SPOUSES CONSULT WITH 
THEIR LAWYERS AND DO 
THE NECESSARY 
CALCULATION? 


The court can make an order 


restraining the depletion of a 
spouse’s property; and orders 
for the possession, the return, 
safekeeping and preservation 
of property. 
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WHAT IF A REQUIREMENT 


DOES THE SAME 
CALCULATION OF AN 
ENTITLEMENT TO AN 
EQUALIZING PAYMENT 
APPLY WHEN A 
SPOUSE DIES? 


In the past, there was a sub- 
stantial difference between 
property division upon sepa- 
ration or divorce, and upon the 
death of a spouse. It was possi- 
ble for a spouse to be left little 
or nothing in the will of his or 
her deceased spouse. In some 
cases property that a spouse 
had used for the whole mar- 
riage was removed from the 
home by other beneficiaries of 
the will of the deceased. The 
Family Law Act attempts to 
address this unfairness by pro- 
viding the surviving spouse 
with an option. 

If a person died after March 
1, 1986, the surviving spouse 
may choose between the pro- 
visions in the deceased 
spouse’s will, or receive any 
entitlement to an equalizing 
payment (based on the same 
calculations of net family prop- 
erty value) under the Family 
Law Act. The valuation date 
for the calculation of the equal- 
izing payment is the day before 
the spouse died. 

The surviving spouse has six 
months to elect between the 
will’s provisions or any entitle- 
ment to an equalizing payment 
under the Family Law Act. This 
six-month period may be 
extended in special 
circumstances. 
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WHAT WILL HAPPEN TO 


EQUALIZING PAYMENT? | 


The surviving spouse may 
elect to take the gifts given in 
the will of the deceased, as 
well as insurance proceeds and 
lump sum death benefits under 
the deceased spouse’s pension 
plan, or similar plans. Alterna- 
tively, the surviving spouse may 
forego any rights to gifts in the 
will of the deceased and take 
an equalizing payment under 
the Family Law Act. 


ANY INSURANCE 
PROCEEDS OR LUMP SUM 
PENSION BENEFITS THAT 
A SURVIVOR IS ENTITLED 
TO ON THE DEATH OF A 
SPOUSE IF THE SURVIVOR 
ELECTS TO TAKE AN 


<== 


Unless the deceased spouse 
specifically provided other- 
wise, the surviving spouse can- 
not keep the total value of all 
insurance proceeds or lump 
sum pension payments payable 
on death and the equalizing 
payment under the act. Insur- 
ance companies and pension 
plan administrators will pay 
these proceeds to the surviv- 
ing spouse immediately upon 
death and even before an elec- 
tion is made under the act. 
Receipt of these benefits in no 
way prejudices the surviving 
spouse’s right to elect an enti- 
tlement to an equalizing pay- 
ment. However, if the survivor 
elects the equalizing payment, 
insurance proceeds or lump 
sum pension benefits already 
received will be deducted from 
his or her entitlement to an 


9| equalizing payment. 
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HOW DOES A SURVIVING 
SPOUSE MAKE AN 
ELECTION BETWEEN AN 
ENTITLEMENT AND THE 
DECEASED SPOUSE’S WILL? 


The Family Law Act prescribes 
a simple election form. It must 
be completed and filed with 
the court within six months of 
a spouse’s death. Given the 
importance of this election, it 
would be advisable to obtain 
legal advice before signing it. 


WHAT HAPPENS IF A 
SPOUSE DIES WITHOUT 

A WILL? 

If a person dies without a will, 
the surviving spouse must 
choose between any entitle- 
ment to an equalizing payment 
under the Family Law Act and 
the provisions of the Succes- 
sion Law Reform Act. The lat- 
ter act provides a scheme for 
the division of the property of 
a person who has died without 
a will among any surviving 
family. 


IF THE SURVIVING SPOUSE 
ELECTS THE EQUALIZING 
PAYMENT OPTION AFTER 
THE OTHER SPOUSE’S 
DEATH, WHO WILL PAY IT? 


The deceased spouse’s repre- 
sentative, on behalf of the 

estate, has responsibility for 
making such a payment. The 
personal representative also 
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has the responsibility for 
ensuring the distribution of the 
remaining estate to any other 
beneficiaries. 


WHAT ARE THE PROPERTY 
RIGHTS OF PERSONS 
LIVING TOGETHER BUT 
NOT LEGALLY MARRIED 
TO EACH OTHER? 


Common-law spouses have no 
property rights under the Fam- 
ily Law Act, regardless of how 
long they have cohabited. 
Under this legislation, such 
individuals are only entitled to 
ask for support from each other 
if the relationship breaks 
down. For more information on 
support, see page 14. 


CAN ANYTHING BE DONE 
IF A SPOUSE WASTES OR 
ENDANGERS THE FAMILY’S 
ASSETS? 


If there is a serious danger that 
one spouse will wastefully 
deplete the family property, the 
other spouse may, without end- 
ing the marriage, ask the court 
for a division of property, pur- 
suant to the rules for property 
division outlined in the Family 
Law Act. Although they may 
continue to reside together, 
one spouse would be entitled 
to an equalizing payment from 
the other spouse. 
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HOW MUCH TIME DOES A 
SPOUSE HAVE TO APPLY 
FOR A DIVISION OF 
PROPERTY VALUES AND A 
CALCULATION OF AN 
EQUALIZING PAYMENT? 


The date to apply for a division 
of property values varies 
according to the event. A 
spouse must apply for a divi- 
sion of property value within 
six years after a separation, two 
years after a divorce, and six 
months after the death of a 
spouse, if the death occurred 
after March 1, 1986. If more 
than one of these events occur, 
the earliest date applies. For 
example, if a couple divorces 
three years after separation the 
date to apply for a division of 
property values would be two 
years after the divorce. 


IF A SPOUSE HAS BEEN 
SEPARATED FOR MORE 
THAN SIX YEARS AND NOT 
DIVORCED, IS HE OR SHE 
STILL ENTITLED TO 
DIVIDE PROPERTY WITH 
THE SPOUSE? 


The court may make 
allowances in special circum- 
stances. In such cases the 
spouse should consult a lawyer. 
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PART II 
THE MATRIMONIAL HOME 


The matrimonial home is 
usually the place where the 
family has lived. It can also 
include any property in which 
on spouse has interest and 
which is ordinarily occupied 
by the spouses as the family 
residence. A family cottage 
might be considered a matri- 
monial home but only if it is 
ordinarily occupied as the fam- 
ily residence. 

Even if only one spouse has 
an interest in the property it 
may still be deemed to be the 
matrimonial home. A leased 
apartment, an interest in a con- 
dominium corporation or co-op 
could also be considered a mat- 
rimonial home if the property 
is ordinarily used as a family 
residence. 

Several provisions guarantee 
special status for the matrimo- 
nial home. Both spouses, for 
example, are given an equal 
entitlement to its possession 
regardless of in whose name 
the property is registered. This 
means that a spouse who is 
the legal owner of the home 
cannot force the other to leave. 
This equal entitlement to pos- 
session is considered so impor- 
tant that the Family Law Act 
stipulates that it cannot be 
given away by marriage 
contract. 

The act also states that nei- 
ther spouse may sell, mortgage, 
lease or encumber in any way 
the matrimonial home without 
the other spouse’s consent. 
This provision applies regard- 
less of who is the legal owner 
of the home. 
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To be absolutely certain that 
neither spouse deals with the 
matrimonial home without the 
other’s knowledge, the act pro- 
vides that either spouse may 
designate the property as the 
matrimonial home by register- 
ing notice to that effect on the 
title of the property. 


See aad 


WHAT IF THE 
MATRIMONIAL HOME IS 
ONLY A SMALL PART 

OF A LARGE PIECE OF 
PROPERTY SUCH AS 

A FARM? 


Only that part of the property. 
that may reasonably be 
regarded as necessary to the 
use and enjoyment of the resi- 
dence will be considered a mat- 
rimonial home. The balance of 
the property will be treated 
like any other asset. 


WHAT HAPPENS IF A 
SPOUSE DIES WHILE 
OWNING THE 
MATRIMONIAL HOME IN 
JOINT TENANCY WITH 
SOMEONE OTHER THAN 
HIS OR HER SPOUSE? WILL 
THE SURVIVING JOINT 
TENANT BE ABLE TO TAKE 
THE MATRIMONIAL HOME 
AS A SOLE OWNER? 


Under the Family Law Act, the 
joint tenancy would be deemed 
by the act to have been sev- 
ered immediately before the 
death. The matrimonial home 
therefore would not go solely 
to a third person. The value of 
the deceased spouse’s interest 








in the home would then be 
brought into the calculation of 
his or her net family property. 

In addition, the act provides 
that where a person Is in pos- 
session of a matrimonial home 
but has no legal interest in the 
property, and his or her spouse 
dies, the survivor is entitled to 
retain possession of the home 
for 60 days rent free. 


IS IT POSSIBLE FOR ONE 
SPOUSE TO OBTAIN 
EXCLUSIVE POSSESSION 
OF THE MATRIMONIAL 
HOME? 


A spouse may apply to the 
court for an order granting him 
or her exclusive possession of 
the matrimonial home ona 
temporary or long-term basis. 
Once the order is made, his or 
her spouse is not permitted in 
or near the matrimonial home. 

Under the Family Law Act, 

the court would use the fol- 
lowing criteria in considering 
an order for exclusive 
possession: 

a) the best interests of the 
children affected; 

b) any existing orders with 
respect to the division of 
property and any exist- 
ing support orders; 

c) the financial position of 
both spouses; 

d) any written agreement 
between the spouses; 

e) the availability of other 
suitable and affordable 
accommodation; and 

f) any violence committed 
by one spouse against the 
other or the children. 


a 
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If a person continues to 
come to the matrimonial home 
even after an order of exclu- 
Sive possession is made by the 
court then the spouse entitled 
to exclusive possession should 
call the police. A police officer 
is authorized to arrest, 
without a warrant, a person 
believed on reasonable and 
probably grounds to have con- 
travened an order for exclu- 
sive possession. If convicted, 
the person who contravenes an 
order for exclusive possession 
is guilty of an offence and is 
liable the first time to a fine of 
up to $1,000, or imprisonment 
for up to three months, or both. 
In the case of a second or sub- 
sequent offence, the fine can 
be as much as $10,000, or im- 
prisonment for up to two years, 
or both. 


CAN THE COURT MAKE 


OTHER ORDERS WITH 
RESPECT TO THE 
MATRIMONIAL HOME? 


The court can make a variety 


of orders if requested to do so. 
Among other things, the court 
could: 

a) provide for the return, 
safekeeping and preser- 
vation of the matrimonial 
home and its contents; 

b) direct that one spouse be 
given exclusive posses- 
sion of the matrimonial 
home or part of it fora 
specified period of time 
and if the spouses had 
two or more homes, 
exclude the other prop- 
erty from the application 


of the act; 

c) direct the spouse to 
whom exclusive posses- 
sion of the matrimonial 
home is given to make 
periodic payments to the 
other spouse; 

d) direct that one spouse be 
given exclusive posses- 
sion of the contents and 
that they: 

(1) remain in the home 
for the use of the 
spouse given posses- 
sion, or 

(il) be removed from the 
home for the use of a 
spouse or child; 

e) order a spouse to pay for 

all or part of the repair 

and maintenance and 
other liabilities of the 
matrimonial home, or to 
make other payments to 
the other spouse for those 
purposes; 

authorize the disposition 

or encumbrance of a 

spouse’s interest in the 

matrimonial home, sub- 
ject to the other spouse’s 
right of exclusive posses- 
sion as ordered. 


f 


— 
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PART III 
SUPPORT OBLIGATIONS 


Both the federal Divorce Act 
and the provincial Family Law 
Act contain provisions dealing 
with spousal and child support. 
If a couple is seeking a divorce 
then the support provisions of 
the Divorce Act apply. If the 
spouses are not seeking a 
divorce but still want the court 
to assist them in establishing 
support while they are sepa- 
rated, provisions of the Family 
Law Act will apply. 

Both parents are expected 
to contribute towards their 
children’s upbringing, accord- 
ing to each parent’s respective 
income and resources. This 
obligation exists until a child 
is 18 years of age or while 
enrolled in a full time program 
of education. A parent’s obli- 
gation to support does not 
extend to a child who is 16 
years of age or older and has 
withdrawn from parental 
control. 

Unlike the rules for division 
of property, which only apply 
to legally married people, the 
support provisions also extend 
to individuals who are often 
referred to as common law 
spouses. These are individuals 
who have resided together con- 
tinuously for three or more 
years as man and wife, as well 
as couples who have had a rela- 
tionship of some permanence, 
and are the natural or adop- 
tive parents of a child. Both 
legally married and common 
law couples are entitled to ask 
for support from each other 
when their marriage or rela- 
tionship breaks down. 





15 


HOW ARE SUPPORT 


OBLIGATIONS 
CALCULATED? 


In general, support payments 


are calculated according to the 
claiming spouse’s need and the 
paying spouse’s ability to meet 
the obligation. The act sets out 
a list of criteria that a judge 
should take into consideration 
when determining support 
obligations between the per- 
son paying the support (called 
the respondent), and the per- 
son getting the support (called 
the dependant). 

The criteria include: 

a) the dependant’s and the 
respondent’s current 
assets and means; 

b) the assets and means that 
both parties are likely to 
have in the future; 

c) the dependant’s capacity 
to contribute to his or her 
own support; 

d) the respondent’s capacity 
to provide support; 

e) the dependant’s and the 
respondent’s age, and 
physical and mental 
health; 

f) the dependant’s needs— 
to determine this the 
courts may consider the 
accustomed standard of 
living while they resided 
together; 

g) the measures available for 
the dependant to become 
able to provide for his or 
her own support and the 
length of time and cost 
needed to enable the 
dependant to take those 





measures; 

h) any legal obligation of the 
respondent or dependant 
to provide support for 
another person; 

1) the desirability of the 
dependant or respondent 
remaining at home to care 
for a child; 

J) acontribution by the 
dependant to the realiza- 
tion of the respondent’s 
career potential. 

The court may provide that 
the amount payable in the 
order be increased annually on 
the anniversary of the support 
order by the indexing factor 
set every November in the Con- 
sumer Price Index for Canada. 

An application for support 
must be made within two years 
of separation. Under limited 
circumstances, a judge has the 
discretion to extend this time. 


WHAT HAPPENS WHEN A 
SPOUSE PAYING A SUPPORT 
ORDER UNDER THE FAMILY 
LAW ACT DIES? 

The spouse receiving the sup- 
port is still entitled to support 
payments from the deceased 
spouse’s estate, unless the sup- 
port order provides otherwise. 
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DOES A PERSON’S CONDUCT 
AFFECT HIS OR HER RIGHT 
TO SUPPORT UNDER THE 
FAMILY LAW ACT? 


In very limited circumstances, 
a person may receive less sup- 
port than he or she is entitled 
to if the court considers her or 
her conduct so unconsciona- 
ble that it constitutes an obvi- 
ous rejection or repudiation of 
the very marriage itself. 
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PART IV 
DOMESTIC CONTRACTS 


A domestic contract is a writ- 
ten agreement between a man 
and a woman which sets out 
their rights and obligations to 
each other. To be valid, it must 
be signed by both parties and 
witnessed. There are three 
types of domestic contracts, 
each designed to deal with dif- 
ferent circumstances. 


A MARRIAGE CONTRACT 


This is a written agreement 
between a man and a woman 
who are, or intend to be, mar- 
ried to each other. In the con- 
tract they may agree to their 
respective rights and obliga- 
tions under the marriage, or 
on separation, or on divorce, 
or even death. 

The parties to a marriage 
contract may agree to owner- 
ship or division of their prop- 
erty, support obligations, the 
right to direct the educational 
and moral training of their chil- 
dren and any other matter that 
they may wish to settle. 

By agreeing to a marriage 
contract, a couple may outline 
clearly their own rights and 
obligations that would apply 
throughout their marriage or 
in the event they separate or 
divorce or they die. For exam- 
ple, if spouses did not feel that 
the methods of property divi- 
sion prescribed by the Family 
Law Act were suitable to their 
needs, they could by marriage 
contract provide their own 
scheme of property division. 


Spouses may agree to any- 
thing in a marriage contract, 
with two exceptions: a spouse 
may not release any right to 
possession of the matrimonial 
home nor may they make any 
agreements with respect to 
rights to custody of, or access 
to their children. 


WHAT IS A COHABITATION 
AGREEMENT? 


This is a written agreement 
between a man and a woman 
who are living together, or 
intend to live together, but who 
are not married to one another. 
In such an agreement they may 
agree on their respective rights 
and obligations during cohabi- 
tation, or on ceasing to cohabit, 
or even on death. A cohabita- 
tion agreement may deal with 
the same issues as a marriage 
contract. And, like the rules 
governing marriage contracts, 
cohabitation agreements can- 
not include provisions dealing 
with the right to custody of, or 
access to their children. 

A cohabitation agreement is 
valuable since the rules for the 
division of property set out in 
the Family Law Act only apply 
to legally married spouses. 
Couples who are not legally 
married may wish to provide a 
method for dividing their prop- 
erty if their relationship ended 
by separation or death. 

If parties to a cohabitation 
agreement later choose to 
marry one another their 
cohabitation agreement 
becomes a marriage contract 


1 automatically. 





WHAT IS A SEPARATION 
AGREEMENT? 





A man and a woman who have 
cohabited (whether legally 
married to one another or liv- 
ing common law) and are liv- 
ing separate and apart, may 
enter into an agreement in 
which they agree on their 
respective rights and 
obligations. 

There are few restrictions 
on what a couple may deal with 
in their separation agreement. 
They may include provisions 
concerning all of the items that 
may be included in cohabita- 
tion agreements and marriage 
contracts. In addition they may 
also provide for the custody of, 
and access to their children. 


COULDACOURT 
INTERFERE WITH A 
DOMESTIC CONTRACT? 


For the most part a domestic 
contract is forever binding, as 
is any other contract entered 
into by the parties, unless a 
court orders otherwise. 

The court may disregard any 
provision in a domestic con- 
tract concerning the support, 
education, moral training, cus- 
tody of, or access to a child if it 
is in the best interest of the 
child to do so. 

The court might also set 
aside an entire domestic con- 
tract or provision in it: 

LJ if a party failed to disclose 
to the other party significant 
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assets, or significant debts 

or other liabilities, existing 

when the domestic contract 
was made; 

LJ ifa party did not understand 
the nature or consequence 
of the domestic contract: 

LJ in accordance with the 
law of contract. 

The Family Law Act also 
permits spouses to file 
domestic contracts with the 
Provincial Court (Family Divi- 
sion) or the Unified Family 
Court in Hamilton/Wentworth. 
To file a domestic contract, a 
spouse must deliver the origi- 
nal contract to the clerk of the 
court with an affidavit stating 
that the agreement is in effect 
and has not been set aside or 
varied. Once filed, the support 
provisions in a domestic con- 
tract are enforceable as if they 
were an order of the court. In 
addition, parties to the domes- 
tic contract may ask the court 
to index the support provis- 
ions to keep pace with infla- 
tion and may vary the amount 
of support agreed to in the 
domestic contract. 


ers 


DO COUPLES NEED TO 
CONSULT A LAWYER IN THE 
PREPARATION OF A 
DOMESTIC CONTRACT? 


A lawyer is not essential but it 
would be advisable to consult 
one prior to negotiating or 
signing a domestic contract. 
Domestic contracts can have 
serious consequences for both 
spouses, their children and the 
family’s property. A lawyer’s 
advice should be obtained prior 


to signing a domestic contract 
if only because it will reduce 
the likelihood of signing parties 
stating at a later date that they 
did not understand the nature 
and consequences of what they 
were doing. 
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PART V 
ENFORCEMENT OF 
RESPONSIBILITIES 


The Family Law Act permits a 


person to apply to the court 
for an order restraining a 
spouse or former spouse from 
molesting, annoying or harass- 
ing the other spouse or chil- 
dren. The court can now order 
that one spouse not even com- 
municate with the other 
spouse or children, except as 
may be provided by the order. 

Ifa police officer believes on 
reasonable and probable 
grounds that a person has con- 
travened a restraining order, 
the officer may arrest that per- 
son without a warrant. 

In addition, a person who is 
found guilty of committing 
such an offence is liable, in the 
case of a first offence, to a fine 
of up to $1,000 or to imprison- 
ment for a term of up to three 
months, or to both. In the case 
of a second or subsequent 
offence, the guilty party may 
be subject to a fine of up to 
$10,000 or to imprisonment for 
a term of up to two years, or to 
both. 


WHAT IF A SPOUSE 
CONTRAVENES AN ORDER 
FOR EXCLUSIVE 
POSSESSION? 


If a spouse breaches an order 


for exclusive possession, the 
same kind of penalties apply 
as a breach of a restraining 
order. 
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WHAT CAN BE DONE IF A 
SPOUSE THREATENS TO 
LEAVE THE PROVINCE OF 
ONTARIO IN ORDER TO 
AVOID PAYING SUPPORT 
UNDER THE FAMILY 

LAW ACT? 


Spouses who threaten to leave 

the province to evade their sup- 
port obligations under the act 
may have a warrant issued for 
their arrest for the purpose of 
bringing him or her to court. 


Additional copies of this 

pamphlet are available by 

writing to: 

Communications Office 

Ministry of the Attorney 
General 

18 King Street East 

18th Floor 

Toronto, Ontario 

M5C 105 
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